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 1.  TIME:  9:00   CASE#: MSC12-01727 
CASE NAME: GETTELMAN VS. RANCHO TRES MESA 
HEARING ON MOTION TO/FOR MODIFY ORDER DATED 2/23/17 FILED BY 
ERIC R. THOMAS 
* TENTATIVE RULING: * 
 
Appear. 

  

 2.  TIME:  9:00   CASE#: MSC15-01973 
CASE NAME: COOPER VS. LITTON LOAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY OCWEN LOAN SERVICING, LITTON LOAN 
* TENTATIVE RULING: * 
 
The hearing is vacated.  Plaintiffs filed a request for dismissal of the entire action, without 
prejudice, on February 13, 2018. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01163 
CASE NAME: SANDER VS BERG SENIOR SERVICES 
HEARING ON MOTION TO/FOR RELIEF FROM DISMISSAL FILED BY KRISTI 
SANDER 
* TENTATIVE RULING: * 
 
Appear with proof of service of this motion. No telephone appearance.  

  

 4.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B JO 
HEARING ON MOTION TO/FOR RECONSIDERATION OF MTN FOR PROTECTIVE 
ORDER FILED BY SHANNON B. JONES LAW GROUP, INC., SHANNON JONES 
* TENTATIVE RULING: * 
 
With respect to a party’s motion, the Court may not entertain a motion for reconsideration 
absent a showing of new or different facts, law, or circumstances. CCP § 1008(e); Le Francois 
v. Goel (2005) 35 Cal.4th 1094, 1101-04 (provisions of CCP § 1008 are jurisdictional in relation 
to a party’s motion). 
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Here, moving party fails to identify any new fact, law, or circumstance that would permit the 

Court to reconsider its prior orders. As a result, the Court is without jurisdiction to hear the 

Motion, and it is therefore denied. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B JO 
HEARING ON MOTION TO/FOR RECONSIDERATION TO MTN TO DISQUALIFY 
COUNSEL FILED BY SHANNON B. JONES LAW GROUP, INC., SHANNON JONES 
* TENTATIVE RULING: * 
 
With respect to a party’s motion, the Court may not entertain a motion for reconsideration 
absent a showing of new or different facts, law, or circumstances. CCP § 1008(e); Le Francois 
v. Goel (2005) 35 Cal.4th 1094, 1101-04 (provisions of CCP § 1008 are jurisdictional in relation 
to a party’s motion). 

Here, moving party fails to identify any new fact, law, or circumstance that would permit the 

Court to reconsider its prior orders. As a result, the Court is without jurisdiction to hear the 

Motion, and it is therefore denied. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00048 
CASE NAME: CALLAGHAN VS. DALY 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY IAN 
CALLAGHAN 
* TENTATIVE RULING: * 
 
Appear. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/15/18 

 
 

- 3 - 

 7.  TIME:  9:00   CASE#: MSC17-00798 
CASE NAME: GUSTAV MEKOWSKI VS BESSER BRAN 
HEARING ON STATUS REVIEW RE: BANKRUPTCY 
* TENTATIVE RULING: * 
 
Appear. 

  

 8.  TIME:  9:00   CASE#: MSC17-00798 
CASE NAME: GUSTAV MEKOWSKI VS BESSER BRAN 
HEARING ON MOTION TO/FOR REQUESTING AN EARNINGS W/HOLDING ORDER 
FILED BY GUSTAV METKOWSKI 
* TENTATIVE RULING: * 
 
Appear. 

  

 9.  TIME:  9:00   CASE#: MSC17-00858 
CASE NAME: CAVENDER VS. WELLS FARGO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Defendant Wells 
Fargo Bank, N.A. (“Wells Fargo” or “Defendant”). The MJOP relates to the Complaint filed by 
Mark A. Cavender and Pamela J. Cavendar (collectively, “Plaintiffs”). The Complaint pleads 
causes of action for (1) declaratory relief; (2) violation of Civil Code § 2923.6: dual tracking; (3) 
wrongful foreclosure; (4) promissory estoppel; (5) promissory fraud; (6) intentional 
misrepresentation; (7) negligent misrepresentation; (8) negligence & negligence per se; (9) 
violations of Civil Code § 1788 et seq.: The Rosenthal Fair Debt Collection Practices Act; and 
(10) violations of Business & Professions Code § 17200, et seq.: Fraudulent, Unlawful, and 
Unfair Business Practices. 
Defendant moves for judgment on the pleadings pursuant to Code of Civil Procedure § 438 on 
the ground that Plaintiffs’ complaint does not state facts sufficient to constitute causes of action 
against Defendant. 

For the following reasons, the MJOP to the second cause of action for violation of Civil Code 
§ 2923.6 is granted without leave to amend. The MJOP to the remaining causes of action is 
granted with one opportunity to amend. 
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Request for Judicial Notice 

Defendants request judicial notice of several Contra Costa County Recorder documents as well 

as pleadings from other actions in Contra Costa County as well as the Northern District of 

California. The Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. The 

Court notes that certified copies of recorded documents are self-authenticating. Evid. Code §§ 

1530, 1600; see also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, 

disapproved on another point by Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 

919 (“Yvanova”).  

Standard 

A Defendant may move for judgment on the pleadings if a complaint does not state facts 

sufficient to constitute a cause of action against that Defendant. Code Civ. Proc. 

§ 438(c)(1)(B)(ii). The grounds for the motion must appear on the face of the challenged 

pleading or from matters that may be judicially noticed. Code Civ. Proc. § 438(d). The Court 

must accept as true all material facts property pleaded, but does not consider conclusions of law 

or fact, opinions, speculation, or allegations contrary to law or facts that are judicially noticed. 

Stevenson Real Estate Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc. (2006) 138 

Cal.App.4th 1215, 1219-20. 

Factual Background and Procedural History 

This is an unlawful foreclosure action. Plaintiffs alleges that they are the owner of residential 
property located at 282 Barrett Circle, Danville, CA 94526 (the “Property”). Complaint at ¶ 1.  

The Plaintiffs have a complex borrowing history against the Property. Plaintiffs obtained a 
$327,000 mortgage loan secured by the Property on or about September 24, 1992. RJN Ex. A. 
On or about March 29, 1993 the Plaintiffs obtained a second $10,000 loan secured by the 
Property. Id. at Ex. B. Plaintiffs refinanced the first loan by borrowing $495,000 against the 
Property on or about December 3, 2001. Id. at Ex. C. Plaintiffs refinanced the second by 
borrowing another $200,000 against the Property on or about February 6, 2002. Id. at Ex. D. On 
or about November 3, 2005, Plaintiffs again refinanced the first loan, borrowing $856,000 
against the Property. Id. at Ex. E. On the same date, Plaintiffs refinanced the second loan, 
borrowing $200,000 against the Property. Id. at Ex. F. A notice of default was recorded on 
February 15, 2015. RJN Ex. G. 

The Plaintiffs also have a complex procedural history regarding the Property. On August 6, 2015 
Plaintiffs filed a Complaint in Contra Costa County Superior Court (Case No. MSC15-01398) for 
(1) violation of Civil Code § 2923.55; (2) violation of Civil Code § 2923.6; (3) fraud; (4) 
promissory estoppel; (5) slander of title; (6) negligence & negligence per se; (7) violation of Civil 
Code § 1788; and (8) violation of Bus. & Prof. Code § 17200, et seq. Id. at Exs. H, I. A new 
notice of default was recorded on December 3, 2015. Id. at Ex. J. Wells Fargo’s demurrer to 
Plaintiffs’ first amended complaint was sustained with leave to amend. Id. at Ex. K. In lieu of 
amendment, Plaintiffs filed a voluntary dismissal. Id. at Ex. L. Plaintiffs subsequently filed a 
complaint in the U.S. District Court for the Northern District of California for (1) violation of Civil 
Code § 2923.55; (2) violation of Civil Code § 2923.6; (3) fraud; (4) promissory estoppel; (5) 
slander of title; (6) negligence and negligence per se; (7) violation of Civil Code § 1788; and (8) 
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and (8) violation of Bus. & Prof. Code § 17200, et seq. Id. at Exs. M, N. Wells Fargo’s motion to 
dismiss the Plaintiff’s first amended federal complaint was granted without leave to amend. Id. at 
Ex. O. 

On November 30, 2016, a Notice of Trustee’s Sale was recorded, with a sale date of January 4, 
2017. RJN Ex. P. Plaintiffs allege that they submitted a completed loan modification to Wells 
Fargo on December 30, 2016. Complaint at ¶ 7. Plaintiffs allege that they received two letters 
dated February 14, 2017 in response, both of which declined to offer Plaintiffs a loan 
modification. Id. at ¶ 8. According to the Plaintiffs, the first letter stated that Wells Fargo could 
not offer them a loan modification because their loan balance was too high, and the second 
letter stated that Wells Fargo could not offer them a loan modification given the resulting “net 
present value” of modifying the loan terms. Id. Plaintiffs requested an explanation of the current 
status of their loan modification in light of the two letters they received. Id. at ¶ 9. Plaintiffs and 
Wells Fargo exchanged additional correspondence (Complaint at ¶¶ 10,11,12) wherein Wells 
Fargo reiterated its denial of the Plaintiffs’ loan modification application based on its “net present 
value” calculation. Id. at ¶ 12. Plaintiffs sent a written appeal of this denial on March 22, 2017 to 
which they claim Wells Fargo has not responded. Id. at ¶¶ 13, 14.  

The MJOP was originally scheduled for hearing on January 18, 2018. However, Wells Fargo 
argued for the first time on Reply that Plaintiffs’ causes of action based on purported violations 
of Civil Code section 2923.6 could not proceed because the Legislature repealed the statutory 
prohibitions on dual tracking. See former Civil Code § 2923.6 (repealed January 1, 2018). 
Defendants relied on Rankin v. Longs Drug Stores California, Inc. (2009) 169 Cal.App.4th 1246, 
1256 (“When a pending action seeks recovery based on a statutorily-based obligation, and that 
statutory provision is repealed by legislation not containing an express saving clause, the 
California courts have consistently concluded the pending actions should be abated.”) 

The Court requested supplemental briefing on the issue of whether Plaintiffs’ claim under 
2923.6 has been abated. Specifically, the Court would like the parties to address (1) whether 
HBOR is a remedial or substantive statute and (2) whether Plaintiffs’ rights have vested under 
the previous section 2923.6.  

Analysis 

Violation of Civil Code § 2923.6 (second cause of action) 

The prohibition on dual tracking was codified in former section 2923.6 that was repealed on 
January 1, 2018. Prior to January 1, 2018 Civil Code § 2923.6 prohibited “dual tracking,” 
wherein a “borrower’s mortgage servicer, a mortgage service, mortgagee, trustee, beneficiary, 
or authorized agent” records a notice of default or notice of sale, notwithstanding a pending 
application for a first lien loan modification. Civ. Code § 2923.6 (repealed January 1, 2018). The 
ban on “dual tracking” became effective once the borrower submitted a “complete application for 
a first lien loan modification.” Id. at subsection (c). HBOR provided injunctive relief only for a 
“material” violation of the dual tracking statute. See former Civ. Code § 2924.12(a)(1) (“a 
borrower may bring an action for injunctive relief to enjoin a material violation of Section 
2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17.”) (emphasis added). 

The new section 2923.6 does not contain dual tracking prohibitions. See Civil Code § 2923.6. 
Furthermore, there is also no longer a remedy for a material violation of this section codified in 
§ 2924.12.  
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As a threshold matter, Plaintiffs argue that their dual tracking claim survives under Civil Code 
§ 2924.11 (operative January 1, 2018). This argument is flawed for two reasons. First, the 
operative complaint does not allege a claim under Civil Code § 2924.11. Second, the HBOR 
statute is not retroactive. Saterbak v. JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 
818. As a consequence, Plaintiff’s factual allegations of conduct in 2017 cannot support a claim 
under a statutory section which became operative on January 1, 2018. 

With respect to abatement of Plaintiffs’ dual tracking claim, the Rankin court reasoned that: 

Although the courts normally construe statutes to operate prospectively, the 
courts correlatively hold under the common law that when a pending action rests 
solely on a statutory basis, and when no rights have vested under the statute, a 
repeal of such a statute without a saving clause will terminate all pending actions 
based thereon. In other words, where the Legislature has conferred a remedy 
and withdraws it by amendment or repeal of the remedial statute, the new 
statutory scheme may be applied to pending actions without triggering 
retrospectivity concerns. 

Rankin, supra, 169 Cal.App.4th at 1256. (internal citations and quotations omitted omitted); see 
also Governing Board v. Mann (1977) 18 Cal.3d 819, 829 (“[W]hen a pending action rests solely 
on a statutory basis, and when no rights have vested under the statute, ‘a repeal of such a 
statute without a saving clause will terminate all pending actions based thereon.’”). 

The only remedy for a violation of former section 2923.6 was injunctive relief under former 
section 2924.12. This suggests that statutory prohibition on dual tracking under former section 
2923.6 was remedial in nature. Plaintiffs do not provide any authority or argument which 
suggests the dual tracking provision conferred substantive rights; instead, they point to sections 
of HBOR such as the single point of contact provision (§ 2923.7) and the provision for 90-days’ 
notice before eviction proceedings (§ 2924.8). However, it is indisputable that the enforcement 
mechanism for former section 2923.6 was remedial. It is also indisputable that the Legislature 
repealed both the dual tracking statute (former 2923.6) and its remedy (former 2924.12). As a 
consequence, Plaintiffs’ claim under former section 2923.6 is abated unless their rights have 
vested under the former section. 

Plaintiffs allege without citation to authority that their rights have vested under former section 
2923.6. Their argument consists largely of recitation of their factual allegations in support of their 
dual tracking claim under former 2923.6. This is not sufficient. 

“Where a right is created solely by a statute, and is dependent upon the statute alone, and such 
right is still inchoate, and not reduced to possession, or perfected by final judgment, the repeal 
of the statute destroys the remedy, unless the repealing statute contains a saving clause.” Napa 
State Hospital v. Flaherty (1901) 134 Cal. 315, 317; see also Krause v. Rarity (1930) 210 Cal. 
644, 652 (where a right of action did not exist at common law, but depends solely upon a 
statute, a repeal of the statute destroys that right unless it has been reduced to final judgment or 
unless the repealing statute contains a saving clause protecting rights in pending litigation). 
Here, Plaintiffs brought a claim for injunctive relief for alleged dual tracking violations, a cause of 
action that did not exist at common law and derived from the HBOR statute. They did not 
proceed to final judgment before the statute was repealed. As a consequence, their rights did 
not vest under § 2923.6. 
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The MJOP to Plaintiff’s claim for violation of section 2923.6 is granted, without leave to amend. 

Declaratory Relief (first cause of action) 

Plaintiffs claim for declaratory relief is derivative of their other claims. And for the reasons set 
forth, infra, they have failed to allege facts sufficient to state a claim for declaratory relief. 

Wrongful Foreclosure (third cause of action) 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104. 

Here, the sole basis for Plaintiffs’ wrongful foreclosure claim is their dual tracking allegations. 
However, as discussed further above, Plaintiffs cannot state a claim under former Civil Code 
§ 2923.6. As a consequence, a wrongful foreclosure claim premised solely on alleged violations 
of a repealed statute fails. 

Plaintiff has failed to state facts sufficient to constitute a cause of action for wrongful foreclosure.  

Promissory Estoppel (fourth cause of action) 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 
terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 
reliance.” Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 

The basis for Plaintiffs’ promissory estoppel claim appears to be an alleged promise by Wells 
Fargo to review their loan modification application in good faith. Complaint at ¶ 28. Not only is 
the alleged promise insufficiently clear and unambiguous to support a promissory estoppel claim 
(see Laks v. Coast Fed. Sav. & Loan Assn. (1976) 60 Cal.App.3d 885, 891), it also appears to 
be a conditional commitment to “provide Plaintiffs with a loan modification if they qualified for 
one.” This is insufficient. 

Plaintiff has not alleged facts sufficient to state a cause of action for promissory estoppel. 

Promissory Fraud (fifth cause of action) 

Plaintiffs allege that Wells Fargo violated Civil Code § 1710 by promising to Plaintiffs “that their 
loan modification application would be timely evaluated under Wells Fargo’s established 
guidelines and that they would receive a modification if they qualified for one” when “Wells 
Fargo and its employees had no intention of doing so but intended to deceive Plaintiffs and 
induce them to rely on those promises.” Complaint at ¶ 39. 

“Each element in a cause of action for fraud … must be factually and specifically alleged.” Cadlo 
v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519. In a fraud claim against a corporation, a 
plaintiff must allege the names of the persons who made the misrepresentations, their authority 
to speak for the corporation, to whom they spoke, what they said or wrote, and when it was said 
or written. Lazar v. Superior Court (1996) 12 Cal.4th 631, 645. The Complaint lacks this detail. 
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Plaintiffs have failed to state facts sufficient to constitute a cause of action for promissory fraud. 

Intentional Misrepresentation (sixth cause of action) and  

Negligent Misrepresentation (seventh cause of action) 

The elements of a cause of action for fraud are: “(1) a misrepresentation, which includes a 
concealment or nondisclosure; (2) knowledge of the falsity of the misrepresentation, i.e., 
scienter; (3) intent to induce reliance on the misrepresentation; (4) justifiable reliance; and (5) 
resulting damages. Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 173. The same 
elements comprise a cause of action for negligent misrepresentation, except there is no 
requirement of intent to induce reliance.” Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 
513, 519. “Each element in a cause of action for fraud or negligent misrepresentation must be 
factually and specifically alleged.” Id. 

Here, Plaintiffs have failed to allege a specific factual representation. Their general allegation 
that a “Wells Fargo and its employees made the representations to Plaintiffs that their loan 
modification application would be timely evaluated under Wells Fargo’s established guidelines 
and that they would receive a modification if they qualified for one” (Complaint at ¶ 50) is 
insufficient. In the absence of specificity with respect to who made a factual representation and 
when, Plaintiffs have failed to state facts sufficient to constitute a cause of action for either 
intentional or negligent misrepresentation. 

Violations of Civil Code § 1788 et seq. (eighth cause of action) 

In support of their cause of action for violation of the California Rosenthal Fair Debt Collection 
Practices Act, Plaintiffs have failed to allege any activity on defendants’ part that is independent 
of a nonjudicial foreclosure. See Complaint at ¶¶ 66-72. Foreclosure is not a debt collection 
activity. See Fonteno v. Wells Fargo Bank, N.A. (2014) 228 Cal.App.4th 1358, 1375 (“a person 
engaging only in activities leading towards a foreclosure sale as required by California law is not 
a ‘debt collector’ under the FDCPA”); see also Hamilton v. Bank of Blue Valley (E.D. Cal. 2010) 
746 F. Supp. 2d 1160, 1176-77 (nonjudicial foreclosure is not debt collection for purposes of the 
Rosenthal Act); Jensen v. Quality Loan Serv. Corp. (E.D. Cal. 2010) 702 F. Supp. 2d 1183, 
1200; Sipe v. Countrywide Bank (E.D. Cal. 2010) 690 F. Supp. 2d 1141, 1151-52. 

Plaintiffs have failed to allege facts sufficient to state a viable Rosenthal Act cause of action.  

Negligence & Negligence per se (ninth cause of action) 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714. See Daniels v. Select 
Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 
BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 
Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872. 

Plaintiff’s negligence allegations center on Defendant’s alleged improper review and processing 
of Plaintiff’s loan modification application. See Complaint at ¶¶ 66-72. However, the Complaint 
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fails to allege how that alleged negligent conduct caused Plaintiffs’ default. In the absence of 
such a nexus, Plaintiff has failed to allege facts sufficient to state a cause of action for 
negligence. 

Negligence per se is an evidentiary doctrine codified at Evid. Code § 669. It creates a 
presumption of negligence if four elements are established: (1) the defendant violated a statute, 
ordinance, or regulation of a public entity; (2) the violation proximately caused death or injury to 
person or property; (3) the death or injury resulted from an occurrence the nature of which the 
statute, ordinance, or regulation was designed to prevent; and (4) the person suffering the death 
or the injury to his person or property was one of the class of persons for whose protection the 
statute, ordinance, or regulation was adopted. Spates v. Dameron Hospital Assn. (2003) 114 
Cal.App.4th 208, 218. Plaintiff has not alleged a violation of an underlying statute; the doctrine 
of negligence per se does not apply.  

Plaintiff has failed to allege facts sufficient to state a cause of action for negligence or 
negligence per se. 

Violations of Business & Professions Code § 17200, et seq. (tenth cause of action) 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

The alleged unfair conduct complained of appears to be Defendant’s negligent review and 
processing of Plaintiff’s loan modification application. However, Plaintiffs’ Complaint is bereft of 
allegations which would demonstrate economic injury and causation. In the absence of 
allegations that they incurred a “personal, individualized loss of money or property in any 
nontrivial amount” (Kwikset, supra, 51 Cal.4th at p. 325), such as late fees and penalties, that 
were caused by Defendant’s alleged unfair and fraudulent conduct, Plaintiff has not alleged 
facts sufficient to state a cause of action for violation of Business and Professions Code 
§ 17200. 
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10.  TIME:  9:00   CASE#: MSC17-00858 
CASE NAME: CAVENDER VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

11.  TIME:  9:00   CASE#: MSC17-01628 
CASE NAME: TRAVELERS CASUALTY INSURANCE C 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS & CROSS 
COMPLAINT FILED BY GUTTENBERG INDUSTRIES, INC. 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to March 1, 2018 at 9:00 AM in Dept. 33. 

  

12.  TIME:  9:00   CASE#: MSC17-02064 
CASE NAME: FABIE VS BANK OF AMERICA 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION SET BY 
GEOFFREY AND MARIVIE FABIE 
* TENTATIVE RULING: * 
 
Continued to 4/19/18 @ 9:00 a.m. per fax request of both counsel. 

  

13.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS ORINDA ACADEMY, NOR 
HEARING ON DEMURRER TO COMPLAINT of GOLDMAN FILED BY ORINDA 
ACADEMY, NORTH BAY SECONDARY, RONALD GRAYDON 
* TENTATIVE RULING: * 
 
  Defendants Orinda Academy, North Bay Secondary School, Inc. and Ronald Graydon’s 
demurrer is overruled in part and sustained in part.  As to the first cause of action for breach of 
express/implied contract, the demurrer is overruled.  The Complaint alleges that “an implied in 
fact and/or express contract existed” between the parties.  (Cmplt, paragraph 18)  

 Defendant Orinda Academy contends that Plaintiff’s employment was “at will,” since the 
employee handbook was changed in August 2015 and all employees so advised of the change 
to “at will” employment by the new employee handbook.  (Cmplt, paragraph 10)  An employee 
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claiming employment is not “at will,” has the burden to establish a contract with a contrary intent.  
See Haycock v. Hughes Aircraft Co. (1994) 22 Cal.App.4th 1473, 1488-1489.  Where 
employment is “at will,” the employer and employee both remain free to terminate the 
relationship at any time, with or without a reason, without probable cause for the termination, 
and regardless of whether the action is taken in bad faith.  See Guz v. Bechtel National, Inc. 
(2000) 24 Cal.4th 317, 335-336, 351. 

 Plaintiff has pled a valid signed contract by the Head of School for a specified period (the 
2016-2017 school year) in writing.  (Cmplt, paragraphs 12-13)  This type of contract is an 
exception to the “at will” doctrine and is expressly stated as such in Orinda Academy’s 2015 
employee handbook.  (Cmplt, paragraph 10)  Whether Plaintiff can ultimately prove that the 
email exchange with the Head of School was an exception to the changed policy is a matter of 
evidence, which is not considered on demurrer. 

 The demurrer to the second cause of action for breach of the implied covenant of good 
faith and fair dealing is overruled.  The demurrer to this cause of action is based on the same 
ground as the demurrer to the breach of contract cause of action, and the outcome would be the 
same. 

 The demurrer to the third cause of action for intentional infliction of emotional distress 
and the fourth cause of action for negligent infliction of emotional distress is sustained with leave 
to amend.  Defendant Graydon argues that Plaintiff’s intentional and negligent infliction of 
emotional distress claims are barred by worker’ compensation.  See Labor Code Section 3600, 
et seq..  Compensation under the California Workers’ Compensation Act is the exclusive 
remedy available to employees for any claims against his or her employer or against other 
employees that “arise out of and in the course of employment.”  See Labor Code Section 3600, 
3601, 5300; Shoemaker v. Myers (1990) 52 Cal.3d 1, 28.   

 The California Supreme Court has ruled that claims for intentional and negligent infliction 
of emotional distress are preempted by the exclusivity provisions of the workers’ compensation 
law, notwithstanding the absence of any compensable physical injury.  See Livitsanos v. 
Superior Court (1992) 2 Cal.4th 744, 747.   

 In Livitsanos, supra, 2 Cal.4th at 744, the California Supreme Court specifically 
addressed the issue of whether or not an employee’s claim against an employer for intentional 
or negligent infliction of emotional distress, unaccompanied by any physical disability, was within 
the workers’ compensation exclusive remedy rule.  A number of prior decisions of the courts of 
appeal had held that absent allegations of physical injury, a claim of emotional distress is 
outside the workers’ compensation scheme; therefore it could be the subject of a civil tort action 
by the employee against the employer.  The Supreme Court in Livitsanos rejected this 
distinction, holding that even when no physical injury or disability is alleged, a claim for 
intentional or negligent infliction of emotional distress is within the exclusive remedy provisions 
of the Workers’ Compensation Act, so long as the basic conditions of compensation are 
otherwise satisfied and the employer’s conduct neither contravenes a fundamental public policy 
nor exceeds the risks inherent in the employment relationship.  Id. at 749-756.   
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 Plaintiff contends that the third and fourth causes of action are only barred against 
Plaintiff’s employer, not its employees.  However, if Graydon was acting in the course and scope 
of his employment with Orinda Academy, workers’ compensation exclusivity would apply.  Labor 
Code Section 3601, entitled, in part, “Exclusive remedy against fellow employee,” reads: 

 (a)   Where the conditions of compensation set forth in Section 3600    
  concur, the right to recover such compensation, pursuant to the    
  provisions of this division is, except as specifically provided in    
  this section, the exclusive remedy for injury or death of an     
  employee against any other employee of the employer acting in    
  the course and scope of his or her employment. . . 

 Section 3601(a) also provides for an additional remedy in the event of death.  This 
additional remedy has no application here since Plaintiff did not die.   

 While these causes of action seem to fall squarely within workers’ compensation 
exclusivity, this is Plaintiff’s first pleading.  It may be possible for Plaintiff to allege the Graydon 
was not acting in the course and scope of his employment and hence leave to amend is 
provided.   

 

  

14.  TIME:  9:00   CASE#: MSN18-0118 
CASE NAME: HARRY MING VS KEVIN MESBAH 
HEARING ON OSC RE: SALE OF DWELLING RE KEVIN & SHERYLYN MESBAH 
* TENTATIVE RULING: * 
 
Appear. 

  

15.  TIME:  9:00   CASE#: MSN18-0123 
CASE NAME: CLAIM OF EVELYN JIMENEZ MARTIN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
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16.  TIME:  1:30   CASE#: MSC17-02238 
CASE NAME: CITY OF MARTINEZ VS KERRY KILM 
SPECIAL SET HEARING ON: DEMONSTRATING COMPLIANCE W/ WRIT OR ALT 
OSC SET BY DEFENDANTS 
* TENTATIVE RULING: * 
 

Appearance required.  The parties should be prepared to answer the following 
questions: 

 
1. What is the effect of the repeal of section 9214 by AB 675 on the cross-complaint?  

What initiatives does AB 675 apply to?  Those not filed before 1/1/18?  Even those 
filed before 1/1/18 so long as no election has taken place or been ordered?   

2. The portion of California Cannabis on which FPM relies deals with Elections Code 
section 9214.  With the repeal of section, and assuming this initiative is covered by 
AB 675 instead, is that portion of California Cannabis controlling here? 

3. When do the parties claim the election on this initiative must occur?  June 5, 2018?  
November 6, 2018?  Some other date?  Is the date different under AB 675 than it 
would have been under section 9214? 

4. Why shouldn’t the court rule on both the complaint and the cross-complaint 
simultaneously?  (See Hebard v. Bybee (1998) 65 Cal.App.4th 1331, 1337.)  What 
more do defendants have to do before the court rules on the complaint other than 
submitting a brief responding to the City’s criticisms of the initiative? (See Opposition 
at 11:5-25:16.)  Why couldn’t the court order FPM to file a brief in a week and issue a 
ruling on both petitions before March 2, 2018?  

5. If the court cannot rule on both petitions before March 2, 2018, what harm would 
defendants suffer if the initiative were not placed on the ballot until November 6, 
2018? 

6. What costs will the City incur to place the initiative on the June 5, 2018 ballot and be 
wasted if, before then, the court rules that the initiative is invalid and must be 
removed from the ballot? 

 

 
ADD-ONS 

 

17.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION TO/FOR STRIKE 3RD AMENDED COMPLT FILED BY 
DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 

 

 

Defendants David and Eloisa Mahoney’s motion to strike potions of the third amended 

complaint is granted in part.  
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Defendants’ motion to strike is granted as to: 

Paragraph 23, lines 6:28-7:3. 

Paragraph 30, lines 8:12-13. 

Causes of action 1 to 4, including paragraphs 31 to 65. 

Paragraph 88.  

Paragraph 89, lines 15:15-18 (starting with “so that there is no further…”). 

Paragraph 98. 

Paragraph 99.  

Paragraph 100.  

Prayer for relief as to the “Second” cause of action.  

 

Defendants’ other requests are denied.  

The Court gave clear instructions on the parameters of Plaintiff’s third amended 

complaint. Plaintiff was not permitted to revive causes of action 1 to 4. Nor was Plaintiff 

permitted to add new claims related to easements or other property disputes aside from 

Plaintiff’s driveway and mailbox area. (See RJN ex. 1 (January 4, 2018 tentative ruling).) The 

Third Amended Complaint (TAC) filed by Plaintiff goes beyond the Court’s instructions and adds 

new allegations related to “Parcel 3” and information that Plaintiff apparently obtained from the 

survey preformed in December 2017. The TAC also keeps in causes of action 1 to 4 despite the 

Court’s ruling that these claims are not to be revived.  

There are proper procedures for seeking leave to amend a complaint and Plaintiff is well 

aware of those procedures since he was able to follow them when he filed his motion for leave 

to amend in November 2017. Plaintiff offers no valid legal reason for failing to follow this Court’s 

order and failing to follow the procedure for seeking a further amendment of his complaint.  

Defendants’ requests for judicial notice are granted.  
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18. CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION TO/FOR SET ASIDE SUMMARY ADJUDICATION ORDER 
PER CCP 473 FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 

Plaintiff Mark Hooshmand’s motion for relief is denied.  

Plaintiff seeks relief from this Court’s order granting summary adjudication in defendants’ 

favor as to causes of action 1 through 4. Plaintiff’s motion is based on Code of Civil Procedure 

§473(b) and on equitable grounds.  

Procedural History 

Defendants filed a motion for summary judgment or alternatively adjudication on April 28, 

2017. As part of their motion, Defendants submitted two surveys that showed where the relevant 

easements were located. (See Humann Decl. and Chapman Decl., filed April 28, 2017.) Plaintiff 

filed his opposition to this motion on July 13, 2017. Plaintiff did not include a survey of the 

relevant easements, and instead explained that, “I have not yet obtained a survey as I was 

waiting to obtain the basic information or the project before finalizing next steps.” (Hooshman 

Decl. ¶15, filed July 13, 2017.) The Court continued the hearing to allow Plaintiff to present 

some photographs recently obtained in discovery from the Defendants. Finally, the Court heard 

and decided Defendants’ motion on September 21, 2017. The Court granted Defendants’ 

motion for summary adjudication as to causes of action 1 to 4 based in part on the surveys 

provided by the Defendants. It was clear from the moving and opposition papers that one of the 

key issues in this case was the location of any easements that Plaintiff had on Defendants’ 

property. 

Plaintiff did not obtained a survey of the easements until December 18, 2017. (See D’Alo 

Decl., filed December 28, 2017.) The D’Alo survey shows that Plaintiff’s easements are in the 

general location that Plaintiff was arguing for in his oppositions to Defendants’ motion for 

summary judgment/ adjudication. (Compare D’Alo Decl. Ex. A to Hooshman Decl. ¶31 and Ex. 

M, filed July 13, 2017.) With this new survey Plaintiff now seeks to set aside the Court’s 

previous ruling granting summary adjudication in Defendants’ favor as to causes of action 1 to 4.  

Code of Civil Procedure §473 (b)  

Section 473(b) states in relevant part that: “The court may, upon any terms as may be 

just, relieve a party or his or her legal representative from a judgment, dismissal, order, or other 

proceeding taken against him or her through his or her mistake, inadvertence, surprise, or 

excusable neglect.” A motion for relief under this section must be filed within six months. (As 

Defendants point out, Plaintiff’s motion was not brought under the attorney fault portion of 

section 473(b).)  

Here, Plaintiff must show that his failure to identify the problem with Defendants’ surveys 

occurred through his mistake, inadvertence, surprise, or excusable neglect. “On a motion for 
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relief from default, the moving party has the burden of showing that the neglect leading to 

default was excusable. ‘Neither mistake, inadvertence, or neglect will warrant relief unless upon 

consideration of all the evidence it is found to be of the excusable variety. [Citations.] To entitle 

[a party] to relief the acts which brought about the default must have been the acts of a 

reasonably prudent person under the same circumstances. [Citations.]’ [Citation.]” (Jackson v. 

Bank of Am. (1983) 141 Cal.App.3d 55, 58; see also, Bettencourt v. Los Rios Community 

College Dist. (1986) 42 Cal.3d 270, 276 [discussing the reasonably prudent person requirement 

for mistake or neglect under Gov. Code §946.6].) Similarly, “surprise” is a “ ‘condition or 

situation in which a party to a cause is unexpectedly placed to his injury, without any default or 

negligence of his own, which ordinary prudence could not have guarded against.' [Citation.] 

(Credit Managers Ass'n v. Nat'l Indep. Bus. Alliance (1984) 162 Cal.App.3d 1166, 1172-73.) 

“ ‘Courts neither act as guardians for incompetent parties nor for those who are grossly 

careless of their own affairs… . The only occasion for the application of section 473 is where a 

party is unexpectedly placed in a situation to his injury without fault or negligence of his own and 

against which ordinary prudence could not have guarded.’ [Citation.]” (Hearn v. Howard (2009) 

177 Cal.App.4th 1193, 1206.) 

Thus, the relevant inquiry here is whether or not Plaintiff’s conduct in opposing 

Defendants’ motion for summary adjudication was excusable. The Court concludes that it was 

not. Defendants’ motion for summary adjudication was filed in April 2017 and the moving papers 

included two surveys. When Plaintiff received Defendants’ surveys any reasonably prudent 

person would have hired their own surveyor to conduct a survey of the easement location. 

Plaintiff chose not to do so. This was not the conduct of a reasonably prudent person and was 

inexcusable neglect. Therefore, Plaintiff is not entitled to relief under Code of Civil Procedure 

§473(b). 

Equitable Relief 

In addition to seeking relief under section 437(b), a party may still ask a court to set 

aside a judgment on equitable grounds. As Rappleyea v. Campbell (1994) 8 Cal.4th 975, 981 

explained, “[o]ne ground for equitable relief is extrinsic mistake--a term broadly applied when 

circumstances extrinsic to the litigation have unfairly cost a party a hearing on the merits. 

[Citations.] ‘Extrinsic mistake is found when [among other things] … a mistake led a court to do 

what it never intended ….’ [Citations.]” (Rappleyea, supra, 8 Cal.4th at 981.) “Extrinsic fraud 

usually arises when a party is denied a fair adversary hearing because he has been 

‘deliberately kept in ignorance of the action or proceeding, or in some other way fraudulently 

prevented from presenting his claim or defense.’ ” (Kulchar v. Kulchar (1969) 1 Cal.3d 467, 471 

(quoting Witkin).)  

 “ ‘To the extent that the court's equity power to grant relief differs from its power under 

section 473, the equity power must be considered narrower, not wider.’ [] (Italics omitted.) For 

example, a stronger showing of the excusable nature of neglect is required to obtain relief under 

a court's equity power, than would be necessary for relief under section 473. [Citation.]” (Talley 
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v. Valuation Counselors Group, Inc. (2010) 191 Cal.App.4th 132, 146; see also In re Marriage of 

Park (1980) 27 Cal.3d 337, 345 [“a motion to vacate a judgment should not be granted where it 

is shown that the party requesting equitable relief has been guilty of inexcusable neglect…”].)  

As explained above, the Court finds that Plaintiff acted with inexcusable neglect and 

therefore, the Court denies Plaintiff’s request for relief on equitable grounds.  

In addition, the fraud or mistake was not extrinsic because Plaintiff was not prevented 

from obtaining his own survey and presenting it to this Court for consideration in a timely 

manner. Thus, Plaintiff was not prevented from having his day in court. Sullivan v. Lumsden 

(1897) 118 Cal. 664 is distinguishable as there the referee used the wrong map in preparing a 

partition and the use of the wrong map was not discovered by the parties until after the Court 

entered judgment. (Id. at 666.) Here, the parties were aware that the Court was relying on 

Defendants’ surveys in ruling on the motion for summary adjudication and Plaintiff was not 

prevented from offering his own survey of the easements.  

 

 

  


